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Respondent United States Environmental Protection Agency (“EPA”)
hereby moves the Court for an Order (1) lifting the stay of the Transport Rule®
entered by the Court on December 30, 2011; and (2) tolling the Transport Rule
compliance deadlines by three years, so that the Phase 1 emissions budgets apply
in 2015 and 2016 (instead of 2012 and 2013), and the Phase 2 emissions budgets
apply in 2017 and beyond (instead of 2014 and beyond). As explained below, the
Supreme Court’s April 29, 2014 decision in Environmental Protection Agency v.
EME Homer City Generation, L.P., 134 S. Ct. 1584 (2014), approved EPA’s
approach in the Transport Rule to implementing the interstate transport provisions
of the Clean Air Act and rejected the principal arguments Petitioners advanced in
this Court in support of a stay pending judicial review. Lifting the stay of the Rule
now will ensure that the important health benefits of the Rule are not delayed,
provide assistance, as Congress required, to downwind states in achieving and
maintaining national ambient air quality standards, and allow EPA to implement
the replacement to the Clean Air Interstate Rule (“CAIR”), which this Court
invalidated and ordered EPA to replace “expeditiously” in North Carolina v. EPA.

Petitioners will not suffer any irreparable harm if the stay is lifted and any impact

! “Federal Implementation Plans: Interstate Transport of Fine Particulate

Matter and Ozone and Correction of SIP Approvals,” 76 Fed. Reg. 48,208 (Aug. 8,
2011).
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flowing from implementation of the Transport Rule is outweighed by the benefits
of putting the Transport Rule in place.

BACKGROUND

EPA promulgated the Transport Rule to address the complex and enduring
problem of interstate transport of pollutants, which the Clean Air Act directs states
and EPA (to the extent states fail to do so) to address. See 42 U.S.C.

8 7410(a)(2)(D), (c)(1). The Transport Rule replaces an earlier rule, known as
CAIR. The Transport Rule requires utilities in states that “contribute significantly”
to downwind states’ failure to attain and maintain national ambient air quality
standards (“NAAQS” or “standards’) to reduce emissions of nitrogen oxides
(“NOx) and sulfur dioxide (“SO,”). NOx and SO, contribute to fine particulate
matter or “PM,s” pollution; NOx also contributes to ozone pollution. These
pollutants are responsible for a variety of serious health effects, including asthma,
bronchitis, heart attacks, and death. EPA determined that the Transport Rule is
needed to help downwind states attain and maintain ozone and PM,s NAAQS and
will result in dramatic health benefits for over 240 million people in the eastern
half of the United States.

In addition to carrying out the directives in 42 U.S.C. 8 7410(a)(2)(D) and
(c)(2), the Transport Rule was designed to remedy flaws in CAIR that this Court

ordered EPA to address “expeditiously” in North Carolina v. EPA, 531 F.3d 896,

2
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907-908, 911-12, modified on reh’g, 550 F.3d 1176, 1178 (D.C. Cir. 2008). In
brief, the Transport Rule identifies those states with emissions that significantly
contribute to nonattainment or interfere with maintenance of certain ozone and
PM, s standards in downwind states:? establishes several trading programs with
emissions budgets for covered electric generating units in each state; and
promulgates Federal Implementation Plans (“FIPs”) that allocate emissions
allowances to sources and impose other requirements to achieve the necessary
reductions in each state. To address North Carolina, 531 F.3d at 906-08, the
Transport Rule contains state-specific limits (called “assurance levels™) to ensure
that necessary emission reductions occur within each covered state. 76 Fed. Reg.
48,271. The assurance levels are firm caps that limit state-level emissions from
electric generating units in each covered state while allowing for limited
fluctuation above the state budgets. Also as directed by North Carolina, 531 F.3d
at 911-12, EPA aligned the Rule’s original compliance deadlines with the
downwind states’ Clean Air Act attainment deadlines for whose attainment and
maintenance problems the Rule was designed to address. 76 Fed. Reg. 48,277-78.
The Transport Rule also replaces the CAIR emission allowance allocation system

found to be illegal in North Carolina, 531 F.3d at 918-21. 76 Fed. Reg. 48,285-87.

2 Specifically, the Transport Rule addresses upwind state emissions that

interfere with downwind states’ attainment and maintenance of the 1997 ozone
NAAQS and the 1997 and 2006 PM, s NAAQS.

3
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Several states and utilities, whose upwind emissions of NOx and SO, have
been documented by EPA to contribute to downwind ozone and PM, s pollution
problems in other states, petitioned this Court for review of the Rule and moved for
a stay pending judicial review. Petitioners claimed, among other things, that they
would be irreparably harmed if the Rule were not stayed because they could not
possibly comply with the initial compliance deadlines in the Rule and continue to
provide electricity in a reliable manner. On December 30, 2011, the Court ordered
a stay of the Rule pending its resolution of the petitions for review and expeditious
briefing on the merits. Dkt. No. 1350421. The Court further ordered EPA to
continue administering CAIR pending the Court’s resolution of the petitions. Id.

On August 21, 2012, the Court rendered a decision on the merits vacating
and remanding the Transport Rule and ordering EPA to continue administering
CAIR. EME Homer City Generation, L.P. v. EPA, 696 F.3d 7 (D.C. Cir. 2012).
Judge Rogers dissented. Id. at 38. The Court invalidated the Transport Rule on
two grounds. First, the Court held that the Rule exceeded EPA’s authority under
the Clean Air Act’s good neighbor provision, 42 U.S.C. § 7410(a)(2)(D),
essentially finding that EPA’s regulatory approach placed too much emphasis on
cost rather than air quality factors in allocating responsibility among multiple
“upwind” state contributors to “downwind” nonattainment and maintenance

problems. EME Homer City, 696 F.3d at 19-28. Second, the Court held that EPA
4
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lacked statutory authority to promulgate FIPs without first identifying each state’s
significant contribution to downwind nonattainment and maintenance problems
and, then, giving states an initial opportunity to implement the required reductions
through State Implementation Plans (“SIPs”). Id. at 28-37.

The Supreme Court subsequently granted EPA’s petition for a writ of
certiorari, and, on April 29, 2014, reversed this Court’s August 21, 2012 merits
decision. The Supreme Court held that the Clean Air Act does not require that
EPA give states that missed the deadline for submitting “good neighbor” SIPs a
second opportunity to submit SIPs after EPA has quantified those states’ good
neighbor obligations. EME Homer City, 134 S. Ct. at 1609-10. Further, the
Supreme Court held that EPA’s use of cost-effectiveness in determining states’
obligations under the good neighbor provision “is a permissible, workable, and
equitable interpretation of the Good Neighbor Provision.” 1d. at 1610.

In light of the Supreme Court’s decision upholding EPA’s approach to
implementing the good neighbor provision in the Transport Rule and the reasons
explained below, EPA now moves to lift the stay entered on December 30, 2011.

ARGUMENT

Circumstances no longer justify the stay entered on December 30, 2011, and
therefore it should be lifted immediately. The Supreme Court’s decision affirming

EPA’s approach to satisfying the Clean Air Act’s good neighbor provision decided
5
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the merits issues upon which the stay motions relied against Petitioners. Given the
Supreme Court’s endorsement of the Transport Rule and this Court’s decision
holding CAIR to be inconsistent with the Clean Air Act, the equities have now
tipped in favor of allowing EPA to implement the Transport Rule. Moreover,
recent emissions data show that Petitioners’ claims of irreparable harm were
exaggerated and that implementing the Transport Rule under the schedule
proposed by EPA will not cause Petitioners irreparable harm. Any efforts that
Petitioners might have to undertake to comply with the Transport Rule prior to the
Court’s resolution of the remaining issues in this case would not cause the type of
harm that would warrant a stay and any such harm would be outweighed by the
important benefits of allowing EPA to begin to implement the Rule.
l. THE SUPREME COURT’S DECISION UPHELD EPA’S APPROACH
TO IMPLEMENTING THE CLEAN AIR ACT’S INTERSTATE

TRANSPORT PROVISIONS AND REJECTED THE PRINCIPAL
BASES PETITIONERS ARGUED IN SUPPORT OF A STAY

In the motions to stay the Transport Rule filed at the outset of this litigation,
many Petitioners argued a likelihood of success on the merits by attacking the
central legal underpinnings of the Rule: EPA’s approach to determining states’
obligations under the Clean Air Act’s good neighbor provision, 42 U.S.C.

8 7410(a)(2)(D); and EPA’s conclusion that the Clean Air Act, 42 U.S.C.

8 7410(c)(1), authorized EPA to issue FIPs without first permitting states to submit
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SIPs to address the good neighbor obligations that EPA had identified in the Rule.®
In its merits decision vacating the Transport Rule, this Court agreed with
Petitioners that EPA had exceeded its authority under the good neighbor and FIP
provisions of the Act. EME Homer City, 696 F.3d at 19-37.

The Supreme Court, in a decision supported by six justices, with only two
justices dissenting, affirmed EPA’s approach to the good neighbor provision and
rejected arguments that EPA lacked authority to issue FIPs for states in
noncompliance with their “good neighbor” SIP obligations without first providing

states an opportunity to submit SIPs after EPA has quantified those states’ “good
neighbor” obligations. EME Homer City, 134 S. Ct. at 1600, 1606-07. As such,
the Supreme Court’s decision does away with the primary merits arguments
Petitioners advanced in support of a stay.

Although Petitioners advanced other merits arguments in their stay motions,

some of which remain for this Court to decide, none of the issues that this Court’s

August 21, 2012 merits decision left undecided warrants continuation of the stay.

3 See, e.g., Luminant Mot. for Stay (Dkt. No. 1329866) (filed Sept. 15, 2011),
at 10-13; Wisconsin Stay Mot. (Dkt. No. 1337415) (filed Oct. 24, 2011), at 5-7, 8-
9; Dairyland Power Coop. Mot. for Stay (Dkt. No. 1337439) (filed Oct. 24, 2011)
at 12-13, 14-15; Florida Utilities Mot. for Stay (Dkt. No. 1335573) (filed Oct. 14,
2011), at 14, 15; Municipal Electric Authority of Georgia Mot. for Stay (Dkt. No.
1335586) (filed Oct. 14, 2011), at 11-14; Mot. by Alabama, Mississippi, et al. for
Stay (Dkt. No. 1339054) (filed Oct. 31, 2011) at 1-9; Indiana Mot. for Stay (Dkt.
No. 1341729) (filed Nov. 14, 2011), at 4-6.

7
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The remaining issues, by and large, assail technical and scientific judgments made
by EPA, an area where the Court’s review is at its most deferential. EPA’s brief
on the merits (Dkt. No. 1364178) establishes that Petitioners’ record-based
challenges to the emissions budgets and other aspects of the Transport Rule lack
merit. Even if Petitioners could overcome their high burden and demonstrate that
EPA acted arbitrarily or capriciously with respect to some issues, a narrow remand
of a discrete issue is not likely to require vacatur of the entire rule. See, e.g., EME
Homer City, 134 S. Ct. at 1608 (noting that the possibility of “over-control” does
not justify “wholesale invalidation” of the Rule).

Moreover, lifting the stay now would allow EPA to replace CAIR, a rule that
this Court found to be invalid. In issuing the stay and ordering EPA to continue
implementing CAIR—the rule the Transport Rule was intended to replace—the
Court implicitly acknowledged the necessity of having a rule in place to address
the statutory requirement that upwind states eliminate their significant contribution
to downwind states’ air quality problems. Indeed, in North Carolina, 550 F.3d at
1178, this Court expressly recognized that “allowing CAIR to remain in effect until
it is replaced by a rule consistent with our opinion would at least temporarily
preserve the environmental values covered by CAIR.” Because the Transport Rule
remedies the defects this Court found in CAIR and the Supreme Court has upheld

the Transport Rule in significant respects, the Court should lift the stay and allow
8
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EPA to transition from CAIR to the Transport Rule. As explained further below,
lifting the stay would not cause Petitioners any irreparable harm, and whatever
Impacts the Rule would have on Petitioners would be outweighed by the
significant benefits that would result from lifting the stay.

Il.  LIFTING OF THE STAY IS NEEDED TO PREVENT FURTHER

DELAY IN IMPLEMENTING A RULE WITH ENORMOUS
HEALTH BENEFITS

Lifting the stay now is necessary to prevent further delay in implementation
of the Transport Rule and to ensure that upwind states continue to meet the Clean
Air Act’s interstate transport requirements. The Rule addresses emissions that
cause ozone and PM;s, air pollutants which are responsible for wide-ranging and
serious health effects such as bronchitis, asthma, heart attacks, and death.* EPA
estimated that the emissions reductions required by the Rule would “annually
reduce between 13,000 and 34,000 PM, s-related premature deaths, 15,000 non-
fatal heart attacks, 8,700 incidences of chronic bronchitis, 8,500 hospital
admissions, and 400,000 cases of aggravated asthma,” while the Rule’s “annual

ozone related health benefits” would include “160,000 fewer days with restricted

4 According to EPA analyses, “1 in 20 deaths in the U.S. is attributable to
PM, s and ozone exposure.” 76 Fed. Reg. at 48,309-11. “This same analysis
attributed almost 200,000 non-fatal heart attacks, 90,000 hospital admissions due
to respiratory or cardiovascular illness, 2.5 million cases of aggravated asthma
among children, and many other human health impacts to exposure to these two air
pollutants.” 1d.
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activity levels, and 51,000 fewer days where children are absent from school due to
illnesses.” 76 Fed. Reg. at 48,309-11.

Maintaining the stay would further delay achieving some of these benefits
and put at risk benefits already achieved. The rulemaking record before the Court
establishes that the emission levels set by the rule are necessary for downwind
states to attain and maintain the NAAQS. 76 Fed. Reg. 48,211-12, 48,227-28.
Although the emissions data for 2012 and 2013, discussed below, show that
emissions levels are currently below the Rule’s aggregated Phase 1 emissions
budgets, CAIR — the rule the Transport Rule is intended to replace — was not
designed to push emissions down to the same levels, nor did it address
maintenance of the NAAQS. Thus, CAIR is not sufficient to ensure the emissions
levels associated with full implementation of the Transport Rule and the related
benefits are maintained. While CAIR led to very significant decreases in emission
levels, the additional reductions that occurred since the Court issued the stay in this
case are also in part attributable to a number of non-regulatory factors (e.g., low
natural gas prices and relatively low electricity demand growth) that could change.
In fact, emission data for the first quarter of 2014 show an increase in emissions of
pollutants controlled under Transport Rule programs from the first quarter 2013

levels. Declaration of Reid Harvey, dated June 26, 2014, at 1 49 (attached hereto).

10
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In the future, sources will need to achieve additional emissions reductions to
achieve the Rule’s Phase 2 requirements and fully realize the Rule’s benefits.

Moreover, recent air quality data confirms that, even with the lower 2012
emission levels, multiple areas in the Transport Rule region, including major
metropolitan areas such as New York City and Houston, have ozone levels that
exceed the relevant standards. Harvey Decl. 1 51. High ozone levels not only
adversely affect public health, but increasingly stringent requirements may apply in
areas that fail to meet the standards on time. 42 U.S.C. 8 7511(b)(2). Two areas—
Baltimore, MD and Dallas, TX—could face reclassification and thus more
stringent requirements if EPA determines they failed to attain by their June 2013
attainment dates. Harvey Decl. § 51. Putting the Rule in place will help bring
these areas into, or at least closer to, attainment and help ensure that other areas
maintain the NAAQS.

It also bears emphasizing that lifting the stay would allow EPA to replace
CAIR, which this Court found to be invalid. In North Carolina, this Court
concluded that CAIR did not satisfy the goals of the Clean Air Act’s good
neighbor provision because it did not ensure that states contributing emissions that
were adversely affecting downwind air quality would actually be required to
reduce those emissions to levels needed to help downwind states achieve and

maintain the NAAQS. The Transport Rule remedies these defects by, among other
11
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things, requiring state-specific emissions reductions. It also addresses transport
with regard to the newer 2006 PM, s NAAQS, a standard unaddressed by CAIR.

Furthermore, replacing CAIR with the Transport Rule would have benefits
that go beyond the confines of the Rule and this litigation. The effects of interstate
transport and the resulting benefits from its regulation affect other regulatory
programs that EPA administers under the Clean Air Act, such as regional haze,
attainment demonstrations, and area redesignations. See, e.g., Sierra Club v. EPA,
No. 13-1014, slip op. at 2-6 (D.C. Cir. June 13, 2014) (discussing the relationship
between CAIR and the Transport Rule and decisions EPA must make with regard
to state SIP submissions). While EPA agrees that administering CAIR pending
implementation of its replacement is an appropriate stop-gap, the Transport Rule is
CAIR’s replacement. Given that this Court found CAIR to be invalid and that the
Supreme Court has given its imprimatur to the Transport Rule’s approach to
implementing the Clean Air Act interstate transport requirements, the balance of
interests weighs heavily in favor of lifting the stay and allowing the Transport Rule
to go into effect.

In sum, allowing EPA to finally replace CAIR with the Transport Rule best
serves the interests of downwind states and their residents, for whom healthy air is

dependent on upwind states fulfilling their transport obligations. Further, getting

12
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on with the replacement of CAIR also serves the interests of upwind states and the
regulated community by providing long-overdue regulatory certainty.
I1l. LIFTING THE STAY AND RESTORING THE STATUS QUO

PRESERVED BY THE STAY WOULD NOT CAUSE PETITIONERS
IRREPARABLE HARM

In this motion, EPA asks the Court to lift the stay of the Transport Rule
immediately and toll for three years all deadlines that had not already passed as of
the date the stay was issued, December 30, 2011. As explained below, this would
mean that the Transport Rule’s Phase 1 requirements would apply to sources in
2015 and 2016, instead of in 2012 and 2013, and the Rule’s Phase 2 requirements
would apply in 2017 and beyond, instead of in 2014 and beyond. Petitioners
cannot show that granting the relief requested by EPA would cause irreparable
harm. Recent emissions inventory data show that sufficient emissions control
capacity exists to allow sources to meet the Phase 1 emissions budgets that would
be applicable in 2015 and 2016, and there is ample time for the Court to resolve the
remaining issues before the more stringent Phase 2 requirements begin to apply in
2017. Whatever steps sources might need to take to prepare for Phase 2 reflect
ordinary compliance costs and do not amount to irreparable harm justifying

continued stay of the Rule.

13
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A.  EPA Requests That the Court Restore the Status Quo by Tolling
the Compliance Deadlines by Three Years.

If the Court lifts the stay, the Court should also toll for three years all

Transport Rule compliance deadlines that had not passed as of the date of the stay.

Under EPA’s request, the key compliance deadlines would be as follows: °

Transport Rule
Compliance
Schedule, as
Promulgated

Revised
Transport Rule
Compliance
Schedule, if Stay
Is Lifted

Applicable Requirements

January 1, 2012

January 1, 2015

Phase 1 (2015 and 2016) begins for annual
trading programs. Existing units must begin
monitoring and reporting SO, and NOx
emissions.

Phase 1 begins for ozone-season NOx trading

May 1,2012 | May 1, 2015 program. Existing units must begin
monitoring and reporting NOXx emissions.
December 1 December 1, Date b_y which sources must demonstrate_
2012 ' | 2015 (and each compliance with ozone-season NOX trading

Dec. 1 thereafter)

program (i.e., allowance transfer deadline).

March 1, 2013

March 1, 2016
(and each March
1 thereafter)

Date by which sources must demonstrate
compliance with annual trading programs
(i.e., allowance transfer deadline).

January 1, 2014

January 1, 2017

Phase 2 (2017 and beyond) begins for annual
trading programs. Assurance provisions in
effect.

May 1, 2014

May 1, 2017

Phase 2 (2017 and beyond) begins for ozone-
season NOx trading program. Assurance
provisions are in effect.

5

The Rule contains additional deadlines applicable to EPA, the states, and

utilities for reporting and other generally ministerial actions that also would be
tolled if EPA’s request is granted. EPA would anticipate taking any necessary
administrative action to amend the existing regulatory text in the Code of Federal
Regulations to be consistent with this Court’s action.

14
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EPA believes that this approach is equitable and consistent with this Court’s
precedent and would allow for the most orderly implementation of the Rule, while
allowing ample lead time for parties subject to the Rule to come into compliance.

EPA’s request to toll the Transport Rule’s compliance deadlines is supported
by this Court’s decision in Michigan v. EPA, No. 98-1497, Order dated June 22,
2000 (attached hereto), relating to the NOx SIP Call. The NOx SIP Call is a prior
interstate transport rule structured similarly in many ways to the Transport Rule.

In Michigan, the Court had granted a stay pending judicial review, which it then
lifted, after ruling mostly in EPA’s favor on the merits. In so doing, the Court
addressed a situation similar to the one presented here, i.e., how to lift the stay in a
manner that returned the Rule as much as possible to the status quo that would
have existed, but for the stay.

In its order lifting the stay in the Michigan case, this Court extended the
compliance deadlines for SIP submissions required by the NOx SIP Call by the
same number of days that stay was in effect. In this motion, EPA is proposing that
the Court follow roughly the same approach as it did in Michigan, i.e., restore the
status quo preserved by the stay, except that here EPA is requesting that the Court
extend the compliance deadlines a few months longer than the stay to maintain the

calendar-year compliance schedule set forth in the Rule.

15
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As explained in the attached declaration, EPA does not believe it would be
reasonable to toll the compliance deadlines by the exact number of days that the
stay was in place. The stay of the Transport Rule was issued just two days before
the trading programs were to begin and two years and two days before the Phase 2
budgets and the assurance provisions were to go into effect. Therefore, such an
approach would provide regulated parties and the agency with an unreasonably
short time—two days—to prepare for implementation. See Harvey Decl. | 29-30.
Further, the annual Transport Rule trading programs were designed as calendar-
year programs that run from January 1 through December 31, to allow for
consistency and coordination with the requirements of other annual emissions
trading programs administered by EPA and applicable to many of the same utilities
as would be subject to the Transport Rule. See Harvey Decl. {{ 31-32. Revising
the administrative requirements for the Transport Rule, as would be required if the
Court extended the compliance deadlines the same number of days the stay was in
place, would create multiple overlapping compliance schedules and increase the
burden on EPA and regulated parties. Harvey Decl. § 31. Thus, to truly preserve
the status quo, EPA believes it would be equitable for the Court here to extend all
compliance deadlines remaining at the time of the stay by three years.

EPA also notes that it intends to implement the Rule as amended by three

subsequent rules known as the Supplemental Rule, the First Revisions Rule, and
16
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the Second Revisions Rule.® In brief, these three rules added five states to the
Transport Rule ozone-season NOx program, revised certain state emissions
budgets, and made other adjustments to allowance allocations for a handful of
states. See Harvey Decl. at § 20-26. The First Revisions Rule also delayed the
effective date of the Transport Rule assurance provisions until Phase 2 of the Rule.
Harvey Decl. at { 24. Petitions for review of these three rules were filed in this
Court, but those petitions have not been consolidated with this action.” None of
these rules has been stayed by the Court, and thus the Rule that would go into
effect if the stay is lifted is the Rule as revised by these revisions and amendments.

B.  Lifting the Stay Now Would Not Cause Petitioners Any
Irreparable Harm.

In their stay motions, Petitioners argued that they would be irreparably
harmed absent a stay pending judicial review because compliance with the Rule’s

expeditious Phase 1 emissions budgets would be prohibitively expensive and

° See “Final Rule, Federal Implementation Plans for lowa, Michigan,

Missouri, Oklahoma and Wisconsin and Determination for Kansas Regarding
Interstate Transport of Ozone,” 76 Fed. Reg. 80,760 (Dec. 27, 2011).
(“Supplemental Transport Rule™); “Revisions to Federal Implementation Plans to
Reduce Interstate Transport of Fine Particulate Matter and Ozone,” 77 Fed. Reg.
10,324 (Feb. 21, 2012) (“First Revisions Rule”); “Revisions to Federal
Implementation Plans To Reduce Interstate Transport of Fine Particulate Matter
and Ozone,” 77 Fed. Reg. 34,830 (June 12, 2012) (“Second Revisions Rule™).

! Public Serv. Co. of Oklahoma v. EPA, No. 12-1023 (D.C. Cir. ); Wisconsin
Public Serv. Corp. v. EPA, No. 12-1163 (D.C. Cir.); Utility Air Regulatory Group
v. EPA, No. 12-1346 (D.C. Cir.). These cases are being held in abeyance.

17
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would threaten electrical system reliability, leading to blackouts.® Recent
emissions data show that Petitioners’ earlier claims were exaggerated, and, more
importantly, that Petitioners cannot show that lifting the stay now would cause
them irreparable harm.

As discussed above, if the stay is lifted, EPA expects that all compliance
deadlines that postdate issuance of the stay would be tolled by three years, such
that the Phase 1 requirements would apply in 2015 and 2016, and the Phase 2
requirements would apply in 2017 and beyond. As explained in the declaration of
Reid Harvey, attached to this motion, EPA compared the 2012 and 2013 emissions
levels in states covered by the Transport Rule to the emissions budgets for the
same years for each of the four emissions trading programs in the Rule. Harvey
Decl. 11 35-48. In both 2012 and 2013, the aggregated emissions for all states, in
each of the trading programs, were well below the respective total Phase 1 program
budgets. Harvey Decl. { 38. The data thus demonstrate that compliance with the
Transport Rule would have been feasible in 2012 and 2013 in all states covered by

the Rule, contrary to many of Petitioners’ arguments in support of the stay. Id.

8 See, e.g., Luminant Mot. for Stay (Dkt. No. 1329866) (filed Sept. 15, 2011),
at 16-20. Kansas Util.’s Mot. for Stay (Dkt. No. 1337158) (filed Oct. 21, 2011), at
6-14; Wisc. Electric Power Co.’s Mot. for Stay (Dkt No. 1339347) (filed Nov. 1,
2011), at 10; Entergy Corp. Stay Mot. (Dkt. No. 1338085) (filed Oct. 26, 2011), at
12-19; Ohio Mot. for Stay (Dkt. No. 1342027) (filed Nov. 15, 2011), at 18-109.

18
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That aggregate emissions levels are currently below the Transport Rule’s
emissions budgets indicates that there is sufficient control capacity to meet the
Phase 1 requirements and, thus, if the stay is lifted, sources could comply with the
Phase 1 requirements by doing what they are already doing or buying allowances
from other sources with surpluses. In other words, lifting the stay would cause no
irreparable harm in the near term. While sources would not need to construct or
install control equipment to meet the Phase 1 requirements, as explained above,
implementation of these requirements would provide much needed regulatory
certainty and ensure that a valid framework is in place to ensure that upwind states
maintain emissions levels that meet their “good neighbor” obligations.

Second, the emissions data reviewed by EPA also show that for each of the
four programs, additional emission reductions from 2013 levels would not be
necessary until the Phase 2 requirements go into effect. Harvey Decl. { 38. Under
the compliance schedule EPA anticipates if the Court lifts the stay, the Phase 2
requirements would not go into effect until January 2017, and sources would not
need to show compliance until December 1, 2017 for the ozone-season NOx
program and March 1, 2018 for the annual programs. To the extent sources would
need to achieve additional emissions reductions to comply with the Phase 2
requirements, any associated actions are not imminent and do not rise to the level

of irreparable harm. Indeed, the vast majority of reductions needed by 2017 can be
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achieved by resuming operation of idled controls or through actions that have
already been announced. Harvey Decl. 11 40, 42, 45, 48. Moreover, it is likely
that the remainder of the merits issues in this case will be decided long before
2017. The Phase 2 obligations thus are unlikely to have any significant impact on
regulated parties until well after this case is resolved. While sources may be
required to undertake some planning activities or make some expenditure in
furtherance of complying with the Phase 2 requirements, such routine and
preliminary compliance burdens do not constitute irreparable harm, and any such
burdens are outweighed by the corresponding harm to the public interest that
would occur by further delay of the Transport Rule. In the absence of any
immediate, irreparable harm pending judicial resolution of the remaining issues in
this litigation, there is no justification for continuing the stay.

CONCLUSION

For the foregoing reasons, EPA requests that the Court lift the stay of the
Transport Rule, entered on December 30, 2011, and toll for three years all of the
compliance deadlines that had not passed as of the date of the stay.

DATED: June 26, 2014 Respectfully submitted,

SAM HIRSCH

Acting Assistant Attorney General
/s/ Jessica O’Donnell

JESSICA O’DONNELL
NORMAN L. RAVE, JR.
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ATTACHMENT B
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United States Court of Appeals

For the District of Columbia Circuit

No. 98-1497 Sept enber Term 1999
Filed On: June 22, 2000 [524995]

State of M chigan, M chigan

Department of Environnental Quality

and State of West Virginia,

Di vi si on of Environnmental Protection,
Petitioners

V.

Envi ronmental Protection Agency,
Respondent

New Engl and Council, Inc., et al.
I ntervenors

Consolidated with 98-1499, 98-1500, 98-1501,
98- 1502, 98-1504, 98-1518, 98-1556, 98-1567,
98- 1573, 98-1585, 98-1588, 98-1590, 98-1596,
98- 1598, 98-1601, 98-1602, 98-1608, 98-1609,
98-1611, 98-1615, 98-1616, 98-1617, 98-1618,
98-1619, 98-1621, 99-1070, 99-1093

Before: WIIlianms, Sentelle and Rogers, Circuit Judges

ORDER

Upon consi deration of respondent EPA's notion to lift
partial stay, petitioning States’ (M chigan, et al.) response,
| ndustry/ Labor petitioners’ opposition, opposition and cross-
notion to extend stay of Interstate Natural Gas Associ ati on of
America and Council of Industrial Boiler Omers, EPA s
opposition to the cross-notion, response of intervenor-
respondent States, response of the Electric Generator
i ntervenor-respondents, opposition of NRDC, EPA s reply,
Interstate Natural Gas Association of America and Council of
| ndustrial Boiler Owmers’ reply, and EPA’s notion for |eave to
file corrected exhibit, it is

ORDERED t hat EPA's notions be granted in part; the cross-
motion of Interstate Natural Gas Association of Anerica and
Council of Industrial Boiler Omers be denied.
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The original deadline for covered states to subnt
revised state inplenentation plans (SIPs) was Septenber 30,
1999. On May 25, 1999 we stayed that deadline pending further

order of this court. The purpose of a stay is “to nmaintain
the status quo pending a final determ nation of the nerits of
the suit.” MWAshington Metro. Area Transit Commin v. Holiday

Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977). At the tine
of the stay, covered states had 128 days left to submt their
SIPs. Having made a final determ nation of the nmerits of the
suit and denied the petitions for rehearing, and the full

court having denied the petitions for rehearing en banc, we
lift the stay but hereby order that covered states be given
the 128 days, running fromthe date of issuance of this order,
that they had remaining when the stay was i nposed. Wile this
grants somewhat nore tinme than EPA's current schedul e of
Septenber 1, 2000, it does no nore than restore the status quo
preserved by the stay.

FOR THE COURT
Mark J. Langer, Clerk

By: Robert A. Bonner
Deputy Clerk



